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4. THE DEVELOPMENT OF THE ISLĀMIC LAW OF SUCCESSION: 

HISTORICAL BACKGROUND 

To understand the Islāmic laws of succession as a whole it is useful to first consider the system of 

succession that operated within the Arabian peninsula prior to the revelation of the Qurʾānic 

injunctions on succession. This chapter is an overview; the development of the Islāmic laws of 

inheritance is a huge subject in itself and some aspects remain unsettled and are open to debate and 

interpretation. 

The development of the Islāmic laws of succession can be arbitrarily divided in to a number of 

stages. 

1. Pre-Islāmic customary system 

2. Bequest verses 

3. Inheritance verses 

4. Sunna of the Prophet ( ) 

5. Fiqh of inheritance law 

 

4.1 PRE-ISLĀMIC CUSTOMARY SYSTEM 

Although we do not have the exact details of the system that operated in the Arabian peninsula 

prior to the Qurʾānic revelations, we do know that the system of inheritance was confined to the 

male agnate relatives (ʿaabāt) of the deceased. In this old customary system, only the male 

agnates (ʿaabāt) were entitled to inherit. Amongst the male agnates there were rules of priority 

which determined which of the surviving male agnates were entitled to inherit. The rules of 

priority that operate amongst the ʿaabāt in Sharīʿa can be traced back to the days of adrat Ismāʿīl 
( ) and are based on the principle of “risk against gain.” So, only the male agnates who were 

able to bear arms and actually fought along with the deceased were entitled to inherit from the 

deceased. The minor and incapable male agnates were excluded. 

Heirship amongst the early Arabs was determined not only by consanguinity but also by adoption 

and contract. One form of contract involved agreement amongst strangers that they would fight 

together against their enemies and help each other in other aspects of their lives such as sharing 

ransom payable to the enemy and inherit from each other, a share of one-sixth: 

                                         

           

And to everyone, we have appointed heirs of that (property) left by parents and relatives. To 

those also with whom you have made a pledge, give them their due portion. Truly, Allāh is ever a 

Witness over All things. (Qurʾān 4:33) 

This rule operated in the early days of Islām until it was abrogated by āyah 8:75 of surah al-Anfāl: 

                                            

           

And those who believed afterwards, and emigrated and strove hard along with you, they are of 

you; but kindred by blood are nearer to one another regarding inheritance in the decree ordained 

by Allāh. Verily, Allāh is the All-Knower of everything. (Qurʾān 8:75) 
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O ye who believe! Let there be witnesses between you when death draweth nigh unto one of you, 

at the time of bequest two witnesses, just men from among you, or two others from another tribe, 

in case ye are campaigning in the land and the calamity of death befall you. Ye shall empanel 

them both after the prayer, and, if ye doubt, they shall be made to swear by Allāh (saying): We 

will not take a bribe, even though it were (on behalf of) a near kinsman nor will we hide the 

testimony of Allāh, for then indeed we should be of the sinful. 

But then, if it is afterwards ascertained that both of them merit (the suspicion of) sin, let two 

others take their place of those nearly concerned, and let them swear by Allāh, (saying): Verily 

our testimony is truer than their testimony and we have not transgressed (the bounds of duty), for 

then indeed we should be of the evildoers. (Qurʾān 5:106-107)  
 

These above 6 verses were revealed at the beginning of Islām. These verses regulate testamentary 

disposition but allow the testator testamentary freedom. 

  

4.3 REVELATION OF INHERITANCE VERSES 

When Aus bin Mālik ( ) passed away his cousins took his estate, his wife complained to the 

Prophet Muammad ( ) that she and her children had been deprived of any inheritance. The 

following verse was revealed thereafter, 

                                       

    

But no, by Your Lord, they can have no Faith, until they make You (O Muhammad) judge in all 

disputes between them, and find in themselves no resistance against your decisions, and accept 

(them) with full submission. (Qurʾān 4:65) 

 

Shortly afterwards, in the year 625 CE, the battle of Uud took place in the year 625 CE (3 AH). 

During the battle of Uud, seventy of the Companions of the Prophet Muammad ( ) were 

martyred which gave rise to a number of situations including the issue of inheritance. 

Jābir bin ʿAbd Allāh ( ) narrated, “The wife of Saʾd bin al-Rabīʾ brought Saʾd’s two daughters to 

the Prophet and said, “O Messenger of Allāh, these are the two daughters of Saʾd who was killed 

(while) with you on the day of Uud. Their paternal uncle took everything that their father left. 

Verily a woman cannot marry without her property.” The Messenger of Allāh ( ) was silent until 

the inheritance verse (āyah al-far
8
) was revealed. Then the Messenger of Allāh ( ) called Saʾd 

bin al-Rabīʾ’s brother and said, “Give Saʾd’s two daughters two-thirds of his property, give his 

wife one-eight, and you take whatever remains.” (Sunan of Ibn Māja, Abū Dāwūd, Tirmidhī) 

In some narrations the wife of Thābit bin Qays is mentioned rather than the wife of Saʾd bin al-

Rabīʾ. But Thābit bin Qays died several years after the battled of Uud, during the Caliphate of 

adrat Abū Bakr.
9
 

Abū Jaʾfar Muammad ibn Jarīr al-abrī ( ) in his tafsīr cites the case of Umm Kuhba ( ) whose 

husband Aws bin Thābit al-Ansāsī ( ) was killed in the battle of Uud. He had appointed two of 

his paternal cousins as executors of his estate and, upon his death, presumably according to his 

Will, they refused to give any of his estate to his wife and daughters. She complained to the 

                                                 
8 This refers to verses 4:11-12, 
9 Al- Bukārī, Ta‘rīkh 
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60 = 2 x 2 x 3 x5 

Write down the prime factors which are repeated in each number, thus: 2 and 3. 

Multiply these together, this is the H.C.F. = 2 x 3 

9.2.6 Lowest Common Multiple (L.C.M.) 
The lowest common multiple (L.C.M.) of two or more whole numbers is the smallest number 

which is a multiple of the numbers. 

What is the L.C.M. of 2, 4 and 5? 

Multiples of 2 are 2, 4, 6, 8, 10, 12, 14, 16, 18, 20 

Multiples of 4 are 4, 8, 12, 16, 20, 24, , 24, 27, 30 

Multiples of 5 are 5, 10, 15, 20, 25, 30 

 So the L.C.M. of 2, 4 and 5 is 20. 
 

What is L.C.M. of 3, 4 and 10? 

Write each number as a product of its prime factors, thus: 

3  = 1 x 3 

4  = 2 x 2 = 2
2
 

10 = 2 x 5 

The L.C.M. is the product of multiplying the highest power of each prime number, so L.C.M. 

is 2
2
 x 3 x 5 = 60 

 

What is L.C.M. of 6, 8, 15 and 18? 

Write each number as a product of its prime factors, thus: 

6  = 2 x 3 

8  = 2 x 2 x 2 = 2
3
 

15 = 3 x 5 

18 = 2 x 3 x 3 = 2 x 3
2
 

 

The L.C.M. is the product of multiplying the highest power of each prime number, so L.C.M. 

is 2
3
 x 3

2
 x 5 = 8 x 9 x 5 = 360. 

 

9.3 THE ARABIAN METHOD OF CALCULATING INHERITANCE SHARES 

The Muslim jurists have developed a method of calculating shares without resorting to the use of 

fractions by a process of multiplication. They have formulated seven rules which are discussed 

below. I have done this section solely for those studying this book in Islāmic institutions where 

this traditional method is still taught. 

9.3.1 Terminology 
Numbers are of four kinds: 

Tamāthul al-ʿaddain (تماثلِالعددين) 
Two numbers which divide in to each other exactly without a  remainder, e.g. 3 & 3  

Algebraically the two mutamāthil numbers can be represented as x and x, i.e. they are identical. 

 

Tadākhul al-ʿaddain (تداخلِالعددين) 
Two numbers whereby one number is a factor of the other, e.g. 2 and 4; 3 and 6; 4 and 8; 3 and 

9; 3 and 12 

Any two mutadākhil numbers can be represented algebraically as x and nx. 
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Tawāfaq al-ʿaddain (توافقِالعددين) 
Two numbers which have a common factor e.g. 2 and 4 (common factor 2); 3 and 6 (common 

factor 3); 4 and 12 (common factors 2 and 4); 7 and 21 (common factor 7). Common factor is 

called juz mushtamil. 

Wafq (وفق): The factor of a number which is not the common factor is called wafq. e.g. for 8 and 

20 the common factor is 4 and the wafq factor is 2 and 5 respectively. 

So wafq = (Number ÷ Common factor) 

Any two mutawāfiq numbers can be represented as nx and ny, the common factor is n and the 

wafq  factors are x and y respectively, 

 

Tabāyun al-ʿaddain (تباينِالعددين) 
Two numbers which do not share a common factor, e.g. 3 and 5; 3 and 7. Such numbers are said 

to be mutabāyin. 

 

Al masʾala  ( لةأاصلِالمس ) 

The term al-masʾala means shares in to which the property is actually divisible initially by 

reason of the claimants. Since the Qurʾānic shares are 1/8, 1/6, 1/4, 1/3, 1/2 and 2/3 (or simply 

put 1/3 and 1/4 doubled and halved) the al-masʾala will be either the denominator (if the 

assigned Qurʾānic shares are identical) or the least multiple of the denominators. In modern 

mathematics, the al-masʾala would be the lowest common multiple (L.C.M.) of the 

denominators of the assigned Qurʾānic shares. The only possible al-masʾala in any scenarios are 

2, 3, 4, 6, 8, 12 and 24. 

 

9.3.2 The Seven Rules of the Arabian Method (التصحيح) 
Out of the seven rules related to the Arabian method (taī) of calculating shares three of these 

rules are related to the number of shares and the number of heirs (سهامِوِروس); and the other four 

rules are related to number of heirs and number of heirs (روسِوِروس).  

 

AM Rule 1 

The al-masʾala is determined based on the assigned Qurʾānic shares. The heirs are assigned 

their shares based on the al-masʾala . It is noted that the number of heirs in each class is either 

one or the number of heirs is such that they divide exactly in to the al-masʾala, so no further 

calculation is necessary. Thus: 
 

 

  6 6 

Father 1/6 1 1 

Mother 1/6 1 1 

2 daughters 2/3 4 2 x 2 

Al-masʾala is 6; 4 is exactly divisible by 2. 

 

  6 6 

Father 1/6 1 1 

Mother 1/6 1 1 

4 daughters 2/3 4 4 x 1 

Al-masʾala is 6; ; 4 is exactly divisible by 4. 
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11. CONDITIONS NECESSARY FOR SUCCESSION 

Succession involves devolution of property from the deceased to the entitled. Succession may be 

intestate (mirāth/ inheritance), governed by the laws of inheritance, or testate by means of bequests 

(waiyya) governed by the law of Wills. 

 

11.1 PILLARS OF INHERITANCE 

 Inheritance (mirāth) is the transfer of property from the deceased to those entitled without the 

consent or option of the deceased. An heir (wārith) is an individual entitled to inherit. 

 From a Sharīʿa perspective it is important to differentiate between these different modes as 

different rules apply. 

  

 There are three pillars of inheritance, if any one of these pillars is missing no inheritance can 

take place. 

 

1. A Dead Person (al-muwarrith  المورث)  
i. A person who dies leaving behind property that can be inherited. 

2. Estate or property of the deceased (al-maurūth  الموروث)  
i. The property/ estate left behind by the deceased (al-muwarrith) is also called tarika. 

ii. It includes property of all kinds whether ancestral or self-acquired, moveable (manqūl) or 

immoveable (aʾaqar). 

iii. Jurists differ as to what constitutes property. 

iv. According to the anafī fiqh, the concept of property excludes rights such as contracts and 

these rights lapse with the death of the individual. The other fiqh are of the opinion that 

these rights are inheritable. 

v. The property, no matter how small, must be distributed amongst the heirs. 

3. An Heir (al-wārith  وارثال )  

i. Someone legally entitled to inherit. 

 

11.2 CONDITIONS NECESSARY FOR INHERITANCE 

 There are three conditions all of which must be satisfied before inheritance can take place. 

 

1. Death of the Propositus  (al-muwarrith  المورث) 
i. Death of the propositus must be proven (actual death) or by decree of a court of law 

(presumption of death). See chapter 28 on missing person/ heir. 

2. A Living Heir (al-wārith  وارثال )  

i. A legal heir must be alive at time of death of the propositus since only heirs alive at the 

time of death of the propositus can inherit (similarly with legatees). 

ii. If an heir dies before distribution of the estate his portion is inherited by his heirs. 

iii. An embryo will only inherit if it is born alive. The share that should be reserved for the 

unborn child is discussed in detail in chapter 36. 

3. A Cause of Inheritance Exists  

i. A cause of inheritance must be present between the deceased and the relative of the 

deceased who is going to inherit. 
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15. CLASSIFICATION OF HEIRS 

Heirs in Islāmic law can be classified in a number of ways. They can be simply divided into three 

groups: heirs by blood, heirs by marriage and heirs by contract.  

From a legal perspective heirs are classified into the following classes based on order of 

inheritance: 

1. Sharers (aāb al-furūd) 

2. Residuaries by reason of blood relationship (ʿaabāt nasabiyya) 

3. Residuary by special reason (e.g. mawlā al-‘ itāq) 

4. Distant kindred (dhawū al-arām) 

5. Successor by contract (mawlā al-mawāla) 

6. Acknowledged kinsman (al-muqirr lahu) 

7. Universal legatee (al-mūā lahu) 

8. Public treasury (bayt al-māl al-muslimeen) 

 

 It is crucial to understand the concept of sharer and residuary as many of the rules are 

dependent on this differentiation. 

 Note that the distant kindred do not inherit at all under the traditional Mālikī fiqh. 

 Mawlā al-‘itāq has been placed above the distant kindred in priority in line with the view of 

Zayd bin Thābit ( ), this is the view adopted by the anafī  fiqh
70

. ʿAbd Allāh bin Mas‘ūd ( ) 

places the mawlā al-‘itāq after the distant kindred. 

 Shāfiʿī fiqh does not recognise the successor by contract or the acknowledged kinsman. This is 

also the view of the Salafī scholars. According to them legal heirs made by oath/ contract were 

abrogated by the Qurʾān:  

                                         

           

And unto each We have appointed heirs of that which parents and near kindred leave; and as for 

those with whom your right hands have made a covenant, give them their due. Lo! Allāh is ever 

Witness over all things. (Qurʾān 4:33) 

Any contracts or pledges made should be fulfilled by way of a bequest. 

 

                                                 
70

 Hidāya, volume III, page 516 
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Example 47 (ʿAlī’s ( ) doctrine) 

A person dies leaving behind a husband (H), a mother (M), a paternal grandfather (FF), a full 

brother (Bf) and two full sisters (2Sf) as the only claimants. 

H inherits 1/2 (as sharer) 

M inherits 1/6 (as sharer) 

FF inherits 1/6 (advantage rule 2) 

Bf inherits 1/12 

2Sf inherit 1/12 (1/24 each as residuaries with Bf) 

 

FF Bf 2Bf 3Bf Bc Sf Sc Su H W D M 

1/2 1/2   0        

1/4  1/2  0     1/4   

3/10 3/10    3/20    1/4   

5/21  10/21   5/42       

1/5 1/5    1/10 0    1/2  

3/8    3/8     1/4   

1/6    1/6 1/2      1/6 

1/6     1/2 1/6 0    1/6 

1/6     1/3     1/2  

1/6      1/3    1/2  

1/6   1/6       1/2 1/6 

1/6  1/6      1/2   1/6 

1/6 1/12       1/2   1/6 
 

Fig. 76  Examples 35 to 47 in tabulated form according to Alī’s ( ) 

doctrine 

 

24.2.9 Doctrine of Zayd bin Thābit ( ) 

 The doctrine of Zayd bin Thābit ( ) has been adopted by the Mālikī, Shāfiʿī and anbalī 

jurists. Mālikī fiqh modifications are detailed below. 

 The doctrine of Zayd bin Thābit ( ) is generally more favourable to the true grandfather than 

the doctrine of ʿAlī bin Abī ālib ( ). 

 According to Zayd bin Thābit ( ), when the tgF inherits with the collaterals there are two 

possible scenarios: 

1. tgF inherits with only collaterals or 

2. tgF inherits with collaterals and other heirs 

In scenario 1, the tgF gets the better of two options, either: 

I. as one of the agnate brothers (muqāsama
79

) or 

II. a fixed 1/3 of the whole estate 

In scenario 2 tgF gets the best share out of three options, thus: 

I. as one of the agnate brothers (muqāsama) or 

II. 1/3 of the residue or 

                                                 
79

 Muqāsama means the true grandfather is regarded as an agnatic brother. 
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III. a fixed 1/6 of the whole estate (tgF should get 1/6 as minimum). If after all the Qurʾānic 

heirs have been allocated their shares and 1/6 is left this is given to the true grandfather. 

The tgF take the best shares of all the calculated possibilities. 

Muqāsama (division) means that the tgF inherits as if a full or consanguine brother. If he 

inherits with full brother he becomes a full brother; if he inherits with consanguine brother he 

becomes a consanguine brother; if he inherits with sisters he becomes a brother, inheriting 

twice the share of a sister.    

If there are both full and consanguine siblings inheriting with the tgF then the consanguine 

siblings enter into the calculation to limit the share of the true grandfather because they are not 

excluded by the tgF. This is called the muʾādda (computation) rule. After the tgF has been 

allotted his share, the consanguine siblings are excluded by the full brother. 

Calculations have shown that when the true grandfather is inheriting with collaterals only and 

the number of collaterals does not exceed two brothers or four sisters, the tgF is better off 

inheriting by muqāsama. 

When the true grandfather is inheriting together with three or more brothers it is advantageous 

for the true grandfather to inherit a fixed one-third of the estate or residue. 

The rules of the doctrine of Zayd bin Thābit ( ) are illustrated by the examples below. 

Zayd’s ( ) doctrine has been modified in 3 particular cases. These cases together with the 

juristic reasoning involved are detailed at the end of this section. 
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26. RESIDUARIES (ʿAABĀT) 

Key points: 

 Residuaries can be by blood (ʿaabāt nasbiyya) or by special reason (ʿaabāt sababiyya). 

 Agnate relatives (ʿaabāt nasbiyya) of the deceased are those between whom and the deceased 

no female intervenes. Hence, all residuaries are related to the deceased through a male (see Fig. 

90). 

 In Islāmic inheritance law four females are classified as agnates: these are the daughter, son’s 

daughter h.l.s., full sister and consanguine sister. 

 Some heirs who normally inherit as sharers can be converted into residuaries under certain 

circumstances. 

 There is a difference of opinion regarding the inheritance of residuaries amongst the 4 Islāmic 

schools of jurisprudence (fiqh/ madhāhib). These differences are detailed in the text. The main 

difference is when the paternal grandfather inherits with the agnatic brothers/sisters. According 

to the anafī fiqh the paternal grandfather (referred to as the true grandfather in fiqh 

terminology) totally excludes all siblings whereas according to the other three fiqh (Mālikī, 

Shāfiʿī and anbalī) the agnatic brothers/sisters inherit with the true grandfather. 

 

26.1 THE RIGHTS OF THE RESIDUARIES (AABĀT) 

ʿAbd Allāh Ibn ʿAbbās ( ) narrated: The Prophet ( ) said, “Give the farāʾi to those who are 

entitled to receive it. Then whatever remains, should be given to the closest male relative of the 

deceased.” (aī al-Bukārī) 
 

Abū Hurayrah ( ) narrated: The Prophet of Allāh said, “We are nearer to the believers than 

themselves. And soever dies and leaves property, it is for the residuaries.” (aī al-Bukārī 

and Muslim) 

 

26.2 THE CLASSIFICATION OF RESIDUARIES (AABĀT) 

The ʿaabāt nasabiyya can be divided into three types: 

1. ʿaaba binafsihi is an heir who is a residuary in his own right e.g. son, son’s son h.l.s., father, 

agnatic brother, paternal uncle. These are the male agnates. 

2. ʿaaba bighayrihā is an heir who becomes a residuary in the right of another heir; e.g. 

daughter with son, son’s daughter h.l.s. with son’s son of equal or lower degree, full sister 

with brother, consanguine sister with consanguine brother. These are the female agnates. 

3. ʿaaba ma‘a ghayrihā is an heir who becomes a residuary when inheriting with ʿaaba 

bighayrihā. The two examples are full sister and consanguine sister inheriting with daughter 

or son’s daughter h.l.s. This is based on the tradition of the Prophet Muammad ( ), see 

section 21.1.4. 

 The residuary heirs can also be classified according to order of succession into four classes (see 

fig. 90): 

I  Descendants of the deceased 

II  Ascendants of the deceased 

III  Descendants of the father 

IV  Descendants of the true grandfather h.h.s. 
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       Fig. 90 showing the male residuaries (ʿaabāt nasbiyya coloured 

coded by class I-IV according to anafī fiqh) 
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36. UNBORN CHILD (JANĪN) 

Jabir ( ) narrated: Allāh’s Prophet ( ) said, "Prayer should not be said over an infant which 

has not uttered a sound, neither may he inherit nor leave an inheritance." (Tirmidhī and Ibn 

Mājah, but the latter did not mention “nor leave an inheritance”). 

Abū Hurayrah ( ) narrated: The Prophet ( ) said, “When a child is born alive (literally cries) it 

inherits.” (Abū Dāwūd, graded as asan by Ibn ibbān)  

Key points: 

 As a general rule, an unborn child is only entitled to inherit if born alive. The majority view is 

that the child should be alive after delivery has been completed. 

 According to the anafī fiqh, on the authority of the Sirājiyya, if a child dies during birth, it 

will inherit if a greater part of the child comes out before it dies. If the head is delivered first 

the landmark is the chest and if feet are born first then the landmark is the navel. 

 Evidence of life is based on voice, cry or movement of the child. 

 If the child is born alive and dies subsequently, then its own heirs inherit from him/ her 

(principle of devolution of vested inheritance). 

 Only a child presumed to be in existence at the time of death of the propositus is entitled to 

inherit. This is determined by the legal gestation period as discussed below. See also section 

34.3. 

 In the case of an unborn potential heir, the anafī, Shāfiʿī and anbalī fiqh allow the existing 

heirs to be given the smallest share after calculations of all the possible effects of the unborn 

child on the shares of the existing heirs. 

 According to the Mālikī fiqh, the distribution of the whole estate is suspended until the unborn 

child is born or it is established that there was in fact no pregnancy at the time of death of the 

propositus. 

36.1 UNBORN CHILD OF THE PROPOSITUS 

 If the unborn child is being carried by the wife of the propositus, then the child is eligible to 

inherit if born within the maximum period of gestation allowed by Sunni Islāmic law. 

 Consider the deceased leaving behind a pregnant widow or a pregnant divorcee. In these 

situations, the woman’s marriage is terminated and she has no further sexual relations (note 

that the ‘idda lasts until the child is born). The child that she is carrying must be of the 

propositus (barring extra-marital relationships) and must have been conceived prior to the 

death of the propositus. Therefore, the maximum period of gestation is applied. 

 The unborn child of a widow or divorcee is entitled to inherit from the father if he or she is 

born within the maximum period of gestation allowed by the Sunni Islāmic law from the time 

of commencement of her ‘idda. 

 The gender of the child will determine its effect on the overall distribution of the estate and 

other heirs. 

36.2 UNBORN CHILD NOT OF THE PROPOSITUS 

 If a potential heir is being carried by a female who is not the wife of the deceased, the child is 

only eligible to inherit if born within the minimum period of gestation which is six lunar 

months. 
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 Consider a situation where a deceased leaves behind a woman who may be pregnant with a 

potential heir. The woman claiming to be pregnant in this situation is not the wife of the 

propositus; she could be the wife of his brother or his father etc. The woman in this situation is 

presumed to be having continual sexual relations with her husband. For the unborn child to be 

entitled to inherit from the propositus he/ she must have been conceived prior to his death, so 

he/ she must be born alive within the minimum gestation period of six lunar months. 

 If the child is born after the minimum gestation period of six lunar months, it may have been 

conceived after the death of the propositus and hence cannot inherit from the propositus. 

 The anbalī fiqh allows the unborn child to inherit if born alive within the maximum gestation 

period allowed under Sunni Islāmic law if it can be established that the woman had no further 

sexual relationships with her husband from the time of death of the propositus. 

 

36.3 THE EFFECTS OF THE BIRTH OF A CHILD 

 The unborn child as a potential heir may affect the existing heirs in several ways: 

1. absolute exclusion of one or more of the other heirs 

2. partial exclusion of one or more of the other heirs 

3. a mere addition to an existing class of heirs 

 What should be done to the estate while awaiting birth of the unborn potential heir? 

 

36.3.1 Child as an absolute excluder 

 An unborn child may be an absolute excluder, that is to say that he or she may exclude all 

existing heirs. 

 The estate of the deceased cannot be distributed until the child is born. 

 

36.3.2 Child as partial excluder 

 An unborn child may partially exclude existing heirs or just be an addition to the existing heirs. 

 Calculations of all the possible effects of the unborn child on the shares of the existing heirs are 

made and the smallest share may be given to the existing heirs under anafī, Shāfiʿī and 

anbalī fiqh. 

 The remainder of the estate is reserved until the child is born. Distribution of the remaining 

estate will depend on the gender of the child. 

 

36.3.1 Share to be reserved for unborn child 

 According to the anafī fiqh, the share of one son or daughter, whichever share is greater, 

should be withheld for the unborn child. This is the view of imām Abū Yūsuf ( ) who also 

stated that that the judge should take a security from the heirs in case more than one child is 

born.  

 Abū anīfa ( ) advocated that a share of four boys or four girls, whichever is greater, should 

be withheld. 

 According to the Mālikī fiqh distribution of the estate is withheld until the unborn child is born. 

 According to the Shāfiʿī fiqh, the share of two sons or two daughters, whichever share is 

greater, should be withheld. The shares of heirs who are of the same class as the unborn heir 

are also withheld. 
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38. AL-WAIYYA : THE ISLĀMIC WILL 

Key points: 

 The Islāmic Will is called al-waiyya.  

 Waiyya literally means an order to do something, an obligation, a command, either during 

one’s lifetime or after death, but commonly taken to mean after death. 

 Waiyya (the Will) can be defined as a revocable declaration of intention by the testator 

concerning his property, either its corpus or the usufruct over it, which comes into operation 

after the testator’s death. 

 Since the testator has no say as to who his heirs are nor their entitlements in his estate, the 

waiyya is only concerned with bequests, and in that sense is very different compared to a Will 

in common law jurisdictions which allow complete testamentary disposition.  

 The one who makes a waiyya is called a testator (al-mūī). 

 The one on whose behalf a Will is made is called a legatee or devisee (al-mūā lahu).  

 The bequeathed property, the bequest, is called al-mūā bihi. 

 The term “donee” is reserved for the beneficiary of a gift (hiba). 

 

38.1 HISTORICAL BACKGROUND OF AL-WAIYYA 

 Prior to the injunctions Arabs in the Arabian peninsula has unrestricted powers to make 

bequests to whomsoever they wished. So the testator could bequeath the whole of his estate to 

someone of his own choosing.
100

 

 The revelation of Qurʾān verses enjoyed Muslims to make a bequest to his parents and 

relatives: 

                                             

It is prescribed for you, when death approaches any of you, if he leaves wealth, that he make a 

bequest to parents and next of kin, according to reasonable manners. A duty upon al-Muttaqūn.  

(Qurʾān 2:180) 

                                    

                          

And those of you who die and leave behind wives should bequeath for their wives a year's 

maintenance and residence without turning them out, but if they (wives) leave, there is no sin on 

you for that which they do of themselves, provided it is honourable (e.g. lawful marriage) and 

Allāh is All-Mighty, All-Wise. (Qurʾān 2:240) 

 The provisions to make a waiyya was abrogated by the revelation of the inheritance verses of 

the Qurʾān 4:11-12, so no bequest can be made in favour of an heir. 
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 Al-Fiqh al-Islām, vol. 8, p. 7 
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38.2 THE IMPORTANCE AND LEGAL STATUS OF AL-WAIYYA 

 The importance of al- waiyya (Islāmic Will) is clear from the following two adīth: 

“It is the duty of a Muslim who has anything to bequest not to let two nights pass without 

writing a Will about it.” (aī Muslim, aī al-Bukārī) 

“A man may do good deeds for seventy years but if he acts unjustly when he leaves his last 

testament, the wickedness of his deed will be sealed upon him, and he will enter the Fire. If, 

(on the other hand), a man acts wickedly for seventy years but is just in his last Will and 

testament, the goodness of his deed will be sealed upon him, and he will enter the Garden.” 

(Musnad Ibn anbal and Ibn Mājah) 

 The legal status of waiyya is that it is a Sunna or highly recommended. Under certain 

circumstances it may become compulsory, forbidden or makrūh
101

 to make a waiyya. 

 It is compulsory for an individual who is unable to fulfil his legal obligations during his life 

time such as paying debts, zakāh, perform ajj, complete his obligatory duties of fasting, 

praying, pay any expiation (kaffāra) etc. 

 It is forbidden to make a bequest for unlawful things and for lamentation on behalf of the 

deceased.
102

  

 It is makrūh to bequest one’s estate when one’s own legal heirs are poor. 

 It is highly recommended to make bequest for poor and needy, and charitable causes if one 

has no legal heirs of his own.  

 For Muslims living in non-Muslim lands where the law of the land is not based on Sharīʿa, it is 

essential (wājib) to write a Will to ensure that their estate is distributed according to Sharīʿa 

after they die. 

 Since the implications of writing a Will wrongly from a Sharīʿa aspect are so severe, it is 

imperative to try to ensure that the Will complies with Sharīʿa in every aspect. 
 

38.3 THE ESSENTIAL ELEMENTS OF AL-WAIYYA 

 The essential elements of a valid and executable waiyya are: 

 The testator (al-mūī) 

 The legatee (al-mūa lahu) 

 The bequest (al-mūa bihi) 

 The formula of the waiyya (al-īgha), which is effectively an offer and acceptance.  
 

38.4 THE WILL (AL-WAIYYA) 

38.4.1 Testamentary formalities 

 In Sharīʿa, a waiyya (Islāmic Will) can be oral, written or by gesture (under special 

circumstances). In classical law the waiyya does require any formalities; no specific method of 

expression is required for its validity.  No specific wording is necessary for making a waiyya. 

The intention of the testator must be clear and unequivocal that the waiyya is to be executed 

after his death. 
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 Al-fiqh al-Islām,  vol. 8, p. 12-13 
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 In pre-Islāmic times professional women would be hired to come to the funeral of wealthy Arabs to cry 

and wail at his passing away from this world. 
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exempt from this rule on the grounds that, at the time at which the bequest was made, it was 

not definitely known that the bequest would exceed the bequeathable one-third. 

 

Example 225 

A man dies leaving behind both parents and a son as his only legal heirs. In his Will he 

bequests that one-half of his estate be donated to the local masjid and one-sixth to his only 

grandson of a predeceased son. He leaves behind a gross estate valued at £108,000. His funeral 

expenses total £1000 and he leaves debts of £35,000. After payment of funeral expenses and 

debts the net value of the estate of the propositus is £72,000. 

The bequest of one-half to the local masjid is ultra vires i.e. beyond the testamentary powers of 

the testator. All the legal heirs do not give consent to this bequest. The bequeathable one-third 

is £24,000. 

According to the Shāfiʿī, Mālikī and anbalī fiqh, as well as the two prominent scholars of 

imām Abū anīfa ( ), imām Muammad ( ) and imām Abū Yūsuf ( )), the bequests are 

abated proportionally so that their value is equal to the bequeathable one-third. 

The bequest to the local masjid is reduced to 3/4 of 1/3 (3/4 of £24,000) and the bequest to the 

grandson is reduced to 1/4 of 1/3 (1/4 of £24,000). Note that the ratio of the bequests remains 

the same, i.e. 3:1. 

So the final distribution of the estate is: 

 Funeral expenses £1,000 

 Debts   £35,000 

 Bequest to local masjid £18,000 

 Bequest to grandson £6,000 

 Mother  £8,000 

 Father   £8,000 

 Son   £32,000 

 

According to imām Abū anīfa ( ), the bequest to the local masjid of one-half must be first 

reduce to one-third. Then the bequests are abated proportionally. The value of the bequeathable 

one-third remains unaltered. The bequest to the local masjid is now reduced to 2/3 of 1/3 (2/3 

of £24,000) and the bequest to the grandson is reduced to 1/3 of 1/3 (1/3 of £24,000). 

According to imām Abū anīfa ( ), the final distribution of the estate is thus: 

 Funeral expenses £1,000 

 Debts   £35,000 

 Bequest to local masjid £16,000 

 Bequest to grandson £8,000 

 Mother  £8,000 

 Father   £8,000 

 Son   £32,000 

 

 

42.2.6 Partial ratification of ultra vires (“beyond powers”) bequests 

 Ultra vires bequest may be partially ratified if: 

 Only some of the testator’s legal heirs ratify the bequest, 
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44. REFORMS TO INHERITANCE LAW IN ISLĀMIC STATES 

The reforms to Islāmic law by Islāmic states has not been an easy process and has divided the 

scholars over its merits. There are those who consider Islāmic law to be immutable except within a 

very narrow range and on the other hand we have the reformers who accept the process of re-

interpretation and ijtihād in a fairly liberal manner. This tussle between these opposing schools of 

thought continues to this day. 

Family law, within Islāmic states, which incorporates inheritance law, is generally more 

religiously orientated than criminal and civil law. Therefore, any attempts to reform family law is a 

particularly sensitive issue which has to be managed with a great deal of caution. This is 

particularly so in the case of Islāmic inheritance law, which is more firmly rooted in the Qurʾānic 

text than any other branch of law and hence, intestate succession is very rigid. The power of 

testamentary disposition is also limited to non-legal heirs, at least in Sunni Islāmic law; this 

inflexibility within the system has been one of the main driving forces leading to reform, as well 

as, the perception that, under certain circumstances, the traditional law does not provide for close 

relatives, such as the children of a predeceased son or daughter of the deceased. 

The Sunni Islāmic law of inheritance, which is based on priorities within an extended family set 

up, was considered by the reformers not to reflect modern family structure, where the paternal 

uncle may not have attachment to the family yet, in the presence of a daughter as the only other 

legal heir, he inherits half of the deceased’s estate while the grandson (of a predeceased daughter) 

inherits nothing at all. Under such circumstances, the desire to tamper with the traditional Islāmic 

inheritance law was too much for the reformers to try to resist. 

In many cases, or certainly initially, the reformers were careful while treading in the area of reform 

within Islāmic inheritance law. While trying to find a suitable solution to perceived problems they 

restricted themselves to variants of legal opinion of classical Muslim scholars of other Sunni 

schools of jurisprudence, a process termed talfīq. Later, the reformers used opinions of 

independent thinkers to justify changes. 

 

44.1 PAKISTAN 

The Pakistani courts apply anafī fiqh, imām Muammad’s ( ) doctrine, see chapter 27.  

In 1961, the Pakistan Muslim Family Laws Ordinance introduced some radical changes to the 

traditional Islāmic law of inheritance allowing the principle of representation so that lineal 

descendants inherit in place of their deceased parents.  

Section 4 reads, “In the event of the death of any son or daughter of the propositus before the 

opening of succession, the children of such son or daughter, if any, living at the time the 

succession opens, shall per stirpes receive a share equivalent to the share which such son or 

daughter, as the case may be, would have received if alive.” 

This departure from the traditional Sunni Islāmic law of inheritance disturbs the traditional 

priorities rules (see sections 45.3 and 45.4). 

In a situation where the spouse (husband/ widow) is the only legal heir under traditional Islāmic 

law of inheritance the residual estate (radd) devolves on to the bayt al-māl. Pakistani law allows 

the spouse relict to take the radd; the radd devolves on to the “acknowledged kinsman” and in his 

absence to the spouse relict (husband/ widow). 

If anyone living in a non-Islāmic state wishes to follow the inheritance law applied by the 

Pakistani law courts in their Will then the Pakistani courts apply the traditional anafī fiqh using 

imām Muammad’s ( ) doctrine when required as detailed in  chapter 27 with the following 

modifications:  



44. Reforms to Inheritance Law in Islāmic States                                                367 
______________________________________________________________________________________________________________________________________________________________________________________________________ 

 

 

agnatic daughter survives. The Mālikī law is, otherwise, still practiced in Tunisia to the extent that 

the distant kindred are not entitled to inherit at all. 

This puts the spouse relict (husband/ widow) in a much favourable than other countries such as 

Pakistan, Egypt, Sudan and Syria which entitle the spouse relict to radd. 

Under Tunisian law, the daughter or son’s daughter, however low soever, of the deceased takes the 

residue of the estate by radd even in the presence of agnate males (compare to Shia law).  

 

 D Bf Sf 
Traditional Sunni 1/2  1/3 1/6 

Tunisian 1 0 0 

 

 SD Bf Sf 
Traditional Sunni 1/2 1/3 1/6 

Tunisian 1 0 0 

 

 D F of FF 

Traditional Sunni 1/2 1/2 

Tunisian 1/2 1/2 

 

Under Tunisian law, the children of a predeceased son or daughter, who would normally be totally 

excluded under traditional Islāmic law, inherit in the place of their parent up to a maximum of one-

third of the net estate (see section 45.2). This reform in Tunisian law does not extend to the great 

grandchildren. 

Although Tunisian law courts follow Mālikī fiqh, thereby, applying Zayd’s doctrine when the 

paternal grandfather is in competition with collateral (see section 24.2.9), the courts do not apply 

the two modifications adopted by imām Mālik namely the case of al-Mālikiyya and Shibh al-

Mālikiyya (examples 81 and 82). 

Bequests in favour of a legal heir are allowed up to a limit of one-third without the consent of the 

other legal heirs and beyond the one-third limit with the consent of the heirs. 

 

44.14 UNITED ARAB EMIRATES 

Traditionally the Islāmic law practiced in UAE was as per Shāfiʿī and Mālikī fiqh. Recently, the 

law in UAE has been codified, Federal Law No. 28 of 2005, concerning Personal Status.  

There shall be no inheritance if there is a difference of religion (article 318). 

When the paternal grandfather inherits with collaterals, the UAE adopts the doctrine of Zayd bin 

Thābit ( ) and the modifications of Mālikī  fiqh, namely Mālikiyya and Shibh Al-Mālikiyya cases 

(articles 333 and article 348). The UAE law also adopts the imāriyya rule (article 347) in a 

situation where inheritance is between husband, mother, full brother and uterine brothers, the full 

and uterine brothers share in the residue of one-third. 

The UAE allows the spouse relict to radd if there is no agnate through “affinity or a person 

entitled to a proportional share of a blood relative,” (article 344). 

The UAE also adopts the obligatory bequest (waiyya wājiba) as per other Middle East Islāmic 

states. The obligatory bequest is applicable to the grandchildren (however low soever) of both 

predeceased son or daughter, up to one-third of the net estate. The obligatory bequest takes 

precedence over any optional bequests (article 272).  
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45. INHERITANCE LAW AND THE ORPHANED GRANDCHILD 

45.1 BACKGROUND TO REFORMS MADE TO PROVIDE FOR THE ORPHANED 

GRANDCHILD 

As we have already discussed in this book, in ancient Arab society the stress was very much on the 

preservation and interests of the tribal unit as exemplified by the pre- Islāmic laws of inheritance. 

But with the advent of Islām and Islāmic inheritance law the ancient Arab tribal loyalties were 

replaced with the family unit; within this family unit existed mutual protection and help.  

However, over time the socio-economic structure of the family has changed such that the larger 

family unit has become less and less meaningful to the extent that the closeness of family ties of 

the past have been replaced by unrestrained individualism. Paternal uncles who were once 

expected to look after the interests of their orphaned nephews and nieces no longer feel any 

obligation to do so. 

With this changing functional family unit many Muslim states have tried to modify the traditional 

Islāmic inheritance law with the aim of providing for the orphaned grandchild and, in effect, try to 

strengthen ties within the immediate family. The Muslim states have adopted two differing 

systems, each of which we shall examine in detail below. 

In traditional Islāmic law of inheritance “a nearer in degree excludes the more remote” as far as the 

male agnates (ʿaabāt) are concerned. This fundamental principle, which is accepted by all the 

Islāmic schools of jurisprudence (fiqh), means that children of a predeceased son or daughter are 

totally excluded from inheriting the property of their grandfather or grandmother in the presence of 

a surviving son. 

 
 

Akbar 

 

   

   Asif                 Asghar                  Atif                 Afshan                Afshan (D) 

 

   
                  Barāh                     Bilal    Bashir               Basim               

 
  

Fig. 237 
 

 

In the above situation, if Asif, Atif and Afshan all die before Akbar, then Asghar would totally 

exclude Barāh, Bilal, Bashir and Basim from inheriting from their grandfather Akbar. 

 

45.2 THE OBLIGATORY BEQUEST IN FAVOUR OF THE ORPHANED GRANDCHILD 

The system of “obligatory bequest” (waiyya wājiba) has been adopted by Sudan (Judicial circular 

no. 53, 1945), Egypt (Egyptian Will Act No. 71/1946), Syria (1953, chapter 5, article 257), Jordan 

(article 182), Tunisia (article 191 and 192, law no. 77/1959), Morocco (article 83, para 3, articles 

266-269, 1958), Algeria (Law no. 84-11/1984 and articles 169-172), Libya (Will Act 1994), Iraq 

(article 74, para 1 and 2, law no. 188/1959 and law no. 72/1979) and Kuwait (articles 227 and 

291). The obligatory bequest law is not the same in all the Middle East countries. The fullest 

development of the system of the obligatory bequest is to be found in the Egyptian law of 1946 

which applies to both the predeceased sons’ children and the predeceased daughters’ children as 
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47. ENDOWMENTS (ʾAWQĀF) 

47.1 DEFINITION 

 “Waqf” literally means detention. Plural is awqāf or wuquf. 

 The waqf did not exist in the jāhilīya period (pre-Islāmic period, before 610 CE). In the early 

sayings (aādīth) of the Prophet ( ) what is now known as the waqf is referred to as adaqah 

al-jariya (continuous charity).   

 A waqf (endowment) is like a gift, whereby, the corpus (ʿain) of the gift is detained and the 

usufruct (manfaʾa) is set free as an act of charity. The corpus cannot thus be sold, gifted, 

inherited, rented, etc. The use of the usufruct is declared by the dedicator. 

 Legally, according to imām Abū anīfa ( ), it means the detention of a specific thing which is 

in the ownership of the waqf or wāqif (dedicator) and the devoting of its profits or usufruct ‘in 

charity to the poor or other good objects’. 

 According to imāms Muammad ( ) and Abū Yūsuf ( ), waqf signifies the extinction of the 

wāqif’s ownership in the property together with the dedication and detention of the property 

with its implied ownership by Allāh ( ), in such a manner that its profits may revert or be 

applied ‘for the benefit of mankind’. 

 Ibn Qudāma ( ) said that it means to dedicate the estate and give the product to charity.
107

 

 The purpose of establishing a waqf is to seek Allāh’s ( ) pleasure. 

 ʿUmar ( ) said to the Prophet ( ): “O Messenger of Allāh! I have a land in Khaybar which I 

prize highly, so what do you order me to do with it?” The Prophet ( ) said, “If you like, you 

can give the land as an endowment and give its fruits in charity.” Thereupon, ʿUmar gave it in 

charity (as an endowment on the condition) that the land and trees will neither be sold nor 

given as a present, nor bequeathed. He endowed it for the poor, for his kith and kin, for 

emancipation of slaves, for the cause of Allāh ( ), for travellers and for guests.” (aī al-

Bukārī and aī Muslim) 

 A waqf may be for religious purposes, philanthropic (waqf al-khayri) or for the family (waqf 

al-ahli). 

 The waqf may be inter vivos (i.e. one created during the founder’s life time) or testamentary 

(i.e. created by way of a Will).  

 A waqf established by a Will is subject to the one-third rule, see section 42.1. 

 

47.2 ESSENTIAL ELEMENTS OF A WAQF 

There are 4 essential elements or pillars (ʾarkan) in the establishment of a waqf (plural awqāf or 

wuquf): 

 The dedicator (wāqif), 

 The declaration (al-sighah), 

 The endowed property (al-mawqūf), and 

 The beneficiary (al-mawqūf alaih). 
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 Al-Mughnī, 8:184 
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50. ESTATE PLANNING 

Key points 

 In the society we live in financial planning is an important aspect of life and this includes estate 

planning. 

 Estate planning involves legal issues, tax issues and personal objectives. 

 The one of the most important parts of estate planning is to write a valid Will according to the 

law of the land. The Will itself is not the whole of estate planning. 

 For high net worth individuals who have a taxable estate tax planning is an important aspect of 

the overall estate planning. 

 

50.1 OBJECTIVES OF (REASONS FOR) ESTATE PLANNING 

 To ensure that when you die your estate transfers effectively and efficiently. 

 Effectively means to the right individuals (relatives, friends) and institutions (charities etc.) 

according to your wishes and obligations. 

 Efficiently means in a timely manner, avoiding family disputes and incurring minimum 

taxation. 

 

50.2 WHAT IS AN ESTATE 

 After you die you no longer own your assets they become part of your estate. 

 The estate only comes in to existence after you die. 

 

50.3 INHERITANCE TAX (IHT)  

 In the U.K. inheritance tax is actually estate tax. 

 Inheritance tax is paid on an estate of the deceased if the total value of the estate is above a 

threshold known as the nil-rate band, which is £325,000 for the tax years 2009-15. Current law 

allows unused inheritance tax threshold to be transferred after death of the first spouse to the 

surviving spouse, thereby increasing the threshold of the second spouse up to £650,000. 

 When a surviving spouse was previously married to someone who survived an earlier marriage 

and was entitled to transfer unused nil rate band from that earlier death, the amount of any nil 

rate band available for transfer on death of the survivor is calculated by reference to the actual 

nil rate band that was appropriate on the intervening death. 

 Inheritance tax applies to all assets (any “transfer of value”) of the deceased if UK domiciled, 

if not UK domiciled it applies to all assets in the UK. 

 The current rate of inheritance tax is 40% on the amount above the threshold referred to as the 

nil rate band. 

 Inheritance tax will need to be settled, if due, before the estate can be distributed amongst the 

beneficiaries. 
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50.3.1 Minimising Inheritance Tax (IHT) 

 Certain measures are available to try to reduce inheritance tax, these include:  

 Charitable giving is exempt from IHT. 

 Small life time gifts within certain limits are exempt from IHT. Small gifts of up to £250 

per recipient per year with an annual limit of £3,000. 

 Outright gifts made to another individual are exempt from IHT if the donor survives seven 

years after giving the gift. There is no reduction in IHT if the donor dies within three years 

of making the gift. After three years the IHT is reduce by a fifth from 40% every year 

(32%, 24%, 16%, 8% and 0%) until it becomes fully exempt after seven years. 

 Certain discounted gift trusts. 

 Enterprise Investment Schemes are exempt from IHT after holding such an investment 

subject to the Company being allowable under Business Property Relief. 

 Selling one’s property to a home reversion plan, which is a type of equity release scheme 

and using the resulting income to fund a life insurance policy, written in trust for the 

beneficiaries, so as to replace the lost value of the property. 

50.3.2 Who Pays the Inheritance Tax 

 Usually the personal representative (executor or the administrator) of the deceased’s estate 

pays the IHT out of the assets of the deceased’s estate. The executor may have to borrow the 

money to pay the IHT or pay from his own money and later recovery it from the estate. 

 In the case of trusts the settlor pays the IHT if the total transferred amount in to the trust is 

above the nil rate band.  

 The trustees of a trust pay IHT when transfer is made out of a trust (exit charge), every ten 

years after the original transfer in to the trust (ten year anniversary charge) and when the 

beneficiary of the trust (life tenant) dies in an interest in possession trust. 

 The beneficiary of a trust and a donee of a gift may have to pay IHT if the executor or trustee 

cannot pay. 

50.4 LEGAL INSTRUMENTS USED IN ESTATE PLANNING 

 The objective for a Muslim living in a non-Islāmic estate are as outlined above, namely, to 

distribute his/ her estate according to Sharīʿa, minimise taxes and disputes. 

 In order to fulfil these objectives one has to use the legal instruments available in the 

jurisdiction of the propositus. The commonly used legal instruments are mentioned below. It is 

imperative to seek the appropriate legal advice to make use of such legal instruments. 

50.4.1 Valid Will 

 A Will which is valid according to the law of the land which contains details of how to 

distribute the estate after the death of the propositus is probably the commonest method used. 

The other method being setting up a trust or a combination of the two. 

 As part of the Will, details are included as to how the estate is to be distributed amongst the 

beneficiaries under the Will.  

 Mutual Wills used in the West by married couples whereby each spouse agrees to leave the 

surviving spouse their whole estate and each one declares that this is his/ her final Will which 

will not be changed is against the principles of  Sharīʿa. 
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 The donor must have present intent and the gift must be delivered to the donee actually or 

constructively and the donee must accept the gift. Acceptance is presumed unless the donee 

rejects the gift. 

 Conditional gifts can be revoked if the donee does not fulfil the conditions. 

 Gifts may be subject to tax depending on their value and the time they were gifted in relation to 

death of the donor. 

 

57.5  TRUSTS IN ENGLISH LAW 

50.5.1 Definition 

 The origin of the trust in the common law system goes back to medieval England. In a trust, the 

owner of a legal interest (the settlor), transfers the legal title to another person (the trustee), to 

be used for the benefit of other person or persons (the beneficiaries). By the creation of a trust, 

the legal title (in law), the equitable title (in equity) and the beneficial title are separated in to 

three elements, which are the trustee (title holder), trust property and the beneficiary or object 

of the trust. A trust is not a separate legal entity as a company. 

 The trust being discussed here in the legal sense must not be confused with an investment trust, 

unit trust or mutual trust. 

 The purposes of setting up a trust are numerous. In relation to wealth and estate management, 

setting up of trusts is used for asset protection, to reduce tax liability as well as a legal 

mechanism in Equity to provide a cushion against instances of rigidness in common law 

practices. 

 There are numerous types and classification of trusts. A trust which is set up in a Will is called 

a testamentary trust or Will trust. 

 Technically speaking, a Will sets up a trust whereby the executor of the Will is effectively a 

trustee. 

 

50.5.2  Essential Elements of a Trust  

 The basic idea behind a testamentary trust is that when you die, you do not own the property, 

the trust does. 

 For a valid trust three certainties are necessary; certainty of intention, certainty of subject 

matter and certainty of objects as explained below. 

 Settlor (grantor) is the person who puts assets into the trust. The intention of the settlor to set 

up a trust is essential. The intentions of the settlor are usually expressed in a legal document 

called a ‘trust deed’ or in his Will. A trust deed need not be in writing except in case of land. 

The settlor is also known as the donor, trustor, grantor, creator or founder. 

 It is possible to have joint settlors. 

 Trust Property is the money, land, shares, etc. placed into the trust. The subject matter of the 

trust must be clear, certainty of subject matter. 

 Trustees carry out the wishes of the settlor. The trustees are the ‘legal owners’ of the property 

held in the trust. The trustees can be individuals or an organisation. The trust can continue even 

if the trustees change. The trustee of a trust has much greater powers than a mutawalli under a 

waqf. 
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51. LAW OF INTESTACY (U.K.) 

Key points 

 This chapter covers mainly English law of intestacy which is applicable to England and Wales. 

 Intestacy is the default distribution of the estate of the deceased. 

 It is important for Muslims to know something about the intestate law of the land they live in, 

in the case of U.K. Muslims, U.K. law, to appreciate the need for writing a Will. 

 The law of intestacy operational in most contemporary common law jurisdictions is based on 

the common law of descent. The major part of the estate of the deceased devolves, firstly, on to 

the spouse relict, then to the children and their descendants; if there are no descendants, the 

rule sends you back up the family tree to the parents, the siblings, the siblings’ descendants, the 

grandparents, the parents’ siblings, and the parents’ siblings’ descendants and so on. The 

manner in which the law is applied varies slightly between different jurisdictions. 

 In civil law jurisdictions reserved heirs (protected heirs/ forced heirship), similar to Sharīʿa 

inheritance laws, can be found, in countries such as France, Germany and Japan as well as in 

the U.S. State of Louisiana.  

 If you do not write a Will, your estate will be divided according to the law of the land. New 

provisions came in to effect under the Inheritance and Trustees’ Powers Act 2014 in England 

and Wales on 1
st
 October, 2014. The law of intestacy varies from England and Wales to 

Scotland and Northern Ireland. 

  

51.1 WHICH LAW WILL APPLY TO YOUR WILL 

 Under English law the testamentary power of the testator is unrestricted, so he or she may 

bequeath his or her estate in whatever manner he/ she wishes to do so.  

 The doctrine of renvoi (French word meaning ‘send back’) may be applied by the law courts 

with respect to Will and intestate succession. This means that more than one law may be 

applicable to a Will, and hence, a conflict of laws may arise under certain circumstances when 

executing a Will. 

 The domicile status applicable to succession may be different from “deemed domiciled” status 

for inheritance tax purposes.  

 An individual, of non-U.K. domicile of origin, living in the U.K. for a very long time may have 

elected to maintain non-domiciled status purely for tax purposes.  

 The law court will determine the domicile status of the deceased individual at the time of his 

death for the purpose of applying appropriate succession law to the deceased’s estate. Even an 

individual born in the U.K. with British nationality may be judged to have a non-U.K. domicile 

of origin, such as a child born to a non-U.K. domiciled father. 

 Under English law, the laws of location of property (lex loci rei sitae or lex situs, for short, 

meaning ‘law of the place where the property is situated’) govern the validity of disposition of 

immoveable property. The disposition of moveable assets is governed by the jurisdiction in 

which the testator was domiciled (lex domicilli meaning ‘law of the domicile’) at the time of 

his death.  

 This means that Sharīʿa law, if it is the deceased’s domiciled country law, will be applicable to 

moveable assets, investments, shares, jewellery etc., even though these assets are physically 
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 Clauses which could be used in the Islāmic Will include, “A bequest in favour of my previous, 

now divorced wife, Amna Bibi, equivalent to the inheritance share of my wife, Bushra 

Begum.”  Or, “A bequest for my adopted son, Hasan Farooq, equivalent to the inheritance 

share of a real biological son.” 

 See chapter 42 (Restrictions placed on the testator) and chapter 8 (Death Sickness) 

 

52.14 TESTAMENTARY FORMALITIES (SIGNING THE WILL AND THE 

WITNESSES) 

 A Will which is not properly signed and witnessed is invalid. The testamentary formalities 

(signing and witnessing process) must be according to the law of the land for a Will to be 

legally valid. As soon as the signing by the testator and witnessing is complete the Will is 

legally binding. 

 The purposes of testamentary formalities include: 

1. To impress on the testator the significance of what he is doing, 

2. To serve as an evidentiary function as to the intention of the testator, 

3. To serve as a protective function against fraud, and 

4. To channel the testator’s wishes in to a standardised format which can be interpreted by the 

law courts. 

 The purpose of witnesses and correct signing is to ensure that the testator has not been co-opted 

in to signing the document, as well as safeguarding against the possibility of the Will having 

been created without the knowledge of the real testator. 

 Although, the main objective of testamentary formalities is the prevention of fraud, the literal 

interpretation of the letter of the law has, sometimes, meant a Will failing even when there was 

no evidence of fraud. Certain countries such as Australia, New Zealand, South Africa and 

United States of America, do allow the law courts to condone Wills, under certain 

circumstances, which are formally defective. 

 Special provisions are available for those unable to sign for whatever reason, due to disability, 

blindness etc.  

 Generally speaking, writing means writing on paper, and signing refers to written signature, 

rather than digital or electronic. Witness can be taken to mean the person who sees the testator 

sign the Will. 

52.14.1 Form of an International Will 

 In 1973, the Washington Convention on the Form of an International Will, an attempt was 

made to have a unified law. 

 The United Kingdom has not ratified the Convention, although it was incorporated into U.K. 

law by s 27 of the Administration of Justice Act, 1982. 

 The Convention has been adopted by Belgium, Canada (Manitoba, Newfoundland, Ontario, 

Alberta, Saskatchewan, Prince Edward Island, New Brunswick, and Nova Scotia), Cyprus, 

Ecuador, France, Italy, Libya, Niger, Portugal and Slovenia. 
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52.14.1 Testamentary Formalities in English Speaking Countries 

England & Wales and Northern Ireland  

The Wills Act of 1837 (England and Wales), which abolished the distinction between testaments 

of personal property and Wills of real property, with its amendment in 1852 has five requirements 

as per section 9: 

1. The Will must be in writing; and 

2. The Will must be signed (by the testator or by some other person on his presence and by his 

direction). Signature should be at the end of the Will. The substituted section 9 applicable 

to death after 1
st
 January 1983 does not insist the signature has to be at the end of the Will; 

and 

3. The testator intended by his signature to give effect to the Will; and 

4. The testator’s signature must be made or acknowledged in the presence of two witnesses 

present at the same time; and 

5. Each witness either attests or signs the Will; or acknowledges his signature “in the presence 

of the testator” (but not necessarily in the presence of any other witness), but no form of 

attestation shall be necessary. 

 Witnesses must be over the age of 18 years, 

 Section 15 of the Wills Act 1837 deprives any witness and his/ her spouse of any benefit 

under the Will which he/ she has witnessed. 

 An English Will need not to be dated, but it is obviously much better to do so, in case of a 

subsequent Will, to determine which is the latter and the date may affect the interpretation 

of the Will itself. 

 

Australia 

Historically, the English Wills Act 1837 was adopted into various Australian colonies by the 

Imperial Act Adoption Acts from 1839-1842.  

Each of the eight jurisdictions has its own statute for making a valid Will, but they are 

substantively the same except for the Australian Capital Territory’s Wills Act. The New South 

Wales Succession Act 2006, section 6 which applies to testamentary instruments stipulates: 

1. Will is not valid unless: 

a) it is in writing and signed by the testator or by some other person in the presence of and 

direction of the testator, and  

b) the signature is made or acknowledged by the testator in the presence of 2 or more 

witnesses  present at the same time, and  

c) at least 2 of those witnesses attest and sign the Will in the presence of the testator (but 

not necessarily in the presence of each other). 

2. The signature of the testator must be made with the intention of executing the Will, but it is 

not essential that the signature be at the foot of the Will. 

3. It is not essential for a Will to have an attestation clause. 

The witnessing requirements are the same as in the 1837 Act. The testator’s signature is not a 

requirement to be at the end of the Will, except for Australian Capital Territory. 

There is a difference in rules between the territories on the relevant intention when someone other 

than the testator signs the Will. These differences determine whether or not the signatory needs to 

know the nature of the document being signed. 
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GLOSSARY 

Agnate  Person related to the deceased without the 

intervention of a female (adj. agnatic). 

Agnatise  Process whereby a male residuary heir converts a 

female into a residuary. 

Aādīth  حاديثأ  Plural of adīth 

Ahl al-kitāb هلِالبيتأ  Followers of pre- Islāmic monotheistic religions i.e. 

Jews and Christians. 

Akām كامحأ  Plural of ukm 

Āʾīmma ئمةأ  Plural of imam 

ʿAin عين Corpus 

ʿAqila عاقلة 

 

Persons responsible for paying blood money (diyā), 

usually agnates of offender. 

ʿAql عقل Rational thinking 

Arkān ركانأ  “Pillars” of Islām (Plural of rukn) 

ʿAaba عصبة Residuary heir 

ʿAabāt عصبات Plural of ʿaaba 

Aāb al-furū صحابِأ
ضوالفر  

Heirs with fixed shares referred to as sharers or 

Qurʾānic heirs. 

Ahār أصهار Relations through marriage 

Al لصأ  Origin. Root. Source of law. A principle of law. 

Athar أثار Acts and sayings of the Companions of the Prophet 

( ). Plural Athār. 

ʿAwl عول Literally means increase but used in context of 

doctrine of ʿawl. 

Awqāf أوقاف Plural of waqf 

Āyah آية A sign which leads or directs one to something 

important; a verse in the Qurʾān. Plural is āyāt. 

Āyāt آيات Plural of āyah 

Bāil باطل Void 

Bayt al-māl بيتِالمال Public treasury of Muslims 

   

Bāligh بالغ A person who has reached the age of marriage, i.e. 

puberty. 
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ʿAaba 

bighayrihā, 137, 144, 196, 205 

binafsihi, 196 

maʾa ghayrihā, 138, 144, 196, 363 

nasabiyya, 196 

pre-Islāmic inheritance, 16 

rights of, 20 

sababiyya, 196, 209 

ʿAbd Allāh bin ʿAbbās 

radd, 281 

share of mother, 130 

share of true grandfather, 167 

variant view on ʿawl, 293 

variant views of, 129, 138, 294 

ʿAbd Allāh bin Mas‘ūd 

mawlā al-‘itāq, 117, 209 

simultaneous death, 277 

variant view consanguine sister, 144 

variant view marūm, 97,93 

variant view radd, 281 

variant view son’s daughter, 189, 192 

Abrogation 

of bequest verses, 369 

Abū anifa, 13, 446 

alāq tamlīk, 51 

alāq al-sunna, 46 

duration of īlāʾ, 53 

gestation period, 54 

liʿān, 54 

mahr, 39 

missing heir, 262 

non-Muslim witnesses, marriage, 38, 383 

oath to divorce, 52 

one-third rule, 351 

riaʾa, 315 

zihār, 53 

Abū Bakr 

kalāla meaning, 27 

inheritance of true grandfather, 167 

Abū Yūsuf 

student of Abū anīfa, 13 

system for distant kindred, 214 

Acceptance 

of bequest, 332, 333 

of gift, 378 

in khul‘, 52 

in marriage, 34 

of contract, 210 

waqf, 383 

Acknowledged kinsman 

as heir, 117 

conditions for validity, 211 

Acknowledgement 

of kinship, 210 

of debts, 62, 331 

of debts during death sickness, 62 

of paternity, 62 

Administration 

letters of, 410 

of waqf, 385 

Adopted child, 314 

inheritance and, 314 

Adoption 

in Islām, 314 

Agnate 

brother, 5 

definition of, 196 

female, 196, 198 

grandchild, 8 

sister, 5 

Agnates 

pre-Islāmic inheritance, 16 

Agnatise, 493 

Ahl al-kitāb 

definition of, 43 

Akdariyya, 183 

Akh la-huma, 5 

Akh li-ab, 5 

Akhyāfi bhai, 5 

Al-Akdariyya, 183 

Al-akh al-mash’um, 264 

Al-akh al-mubarak, 147 

Al-Albānī, 15, 293 

Al-Buwaytī 

 

Al-Dāwūdiyya, 142 

Al-Dīnāriyya, 142 

Al-Dīnāriyya al-kubra, 142 

Al-Fawzān, 15, 99, 101, 138, 157, 281,   

  318, 320 

Algeria 

reforms to inheritance law, 364 
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Al-Gharrāʾ, 300 

Al-Gharrawani, 130 

Al-ajariyya, 152 

Al-ākim, 30, 209, 293 

Al-amziyya, 172 

Al-imāriyya, 185 

ʿAlī bin Abī ālib 

doctrine of, 169 

Al-Jabarī’s rule, 198 

Al-jaddah al-aīah, 156 

Al-Jibālī, 15, 138, 444 

Al-Khurqāʾ, 168 

Al-Khwārizimī, 63 

Allāti behan, 5 

Allāti bhai, 5 

Al-Ma’mūniyya, 276 

Al-Mālikiyya, 184 

Al-Marādī 

al-Rabīʾa, 14 

Al-Marwāniyya, 300 

Al-mawqūf, 381 

Al-mawqūf alaih, 381 

Al-Minbāriyya, 21, 306 

Al-Mukhtasara, 186 

Al-Munajjid, 15 

Al-Musaddasah, 168 

Al-Muzanī 

Ismāʾ  

Al-mūā lahu, 211, 331 

Al-mūī, 329 

Al-qarīb al-mash’ūm, 189, 192 

Al-qarīb al-mubarak, 201 

Al-Shawkānī, 15, 102 

Al-Shuraiiyya, 151 

Al-abrī, 19, 26 

Al-ʿUthaymīn, 15 

Al-ʿUthmāniyya, 168 

Al-waiyya, 326, see Islāmic will 

Al-waī al-mukhtār, 358 

Al-Yammiyya, 152 

Al-Zuhairi, 14 

Apostate 

definition of, 100 

inheritance of, 100 

inheriting from, 100, 101 

ʿĀq, 102 

legal consequences of, 102 

Arabian method 

calculating shares, 69 

seven rules, 70 

ʿAshriyya, 176 

Assisted reproductive techniques 

fatāwa, 313 

Aunt 

descendants of, 239 

distant kindred, 238 

great, 240 

tanzīl system, 251 

ʿAwl 

ʿAbd Allāh bin ʿAbbās view, 293 

doctrine of, 292 

examples of, 295 

first case of, 292 

Aydemi, 393 

Al masʾala, 70 

Bayt al-māl, 101, 117, 212 

as residuary heir, 211 

legal heir, 349 

Mālikī fiqh, 211, 341 

radd, 281, 282 

rights of, 341 

Bāil (void) 

marriage, 34, 39 

Bequest, 335 

abatement of, 351 

acceptance of, 336 

ambiguous, 335 

conditional, 338 

contingent, 338 

contract, 335 

during death sickness, 61, 339 

general, 335 

generates income, 333 

in favour of a legal heir, 346 

in favour of killer, 332 

income generated by, 337 

joint, 337 

loss of subject matter of, 339 

made in jest, 328 

obligatory, 368 

ownership of, 337 

ratification of, 349 

rejection of, 336 

revocation of, 336, 339 
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